
    
      Dealing with COVID-19 Legal Issues

      Remote signing and witnessing

      
        Remote signing of documents has been an important issue for practitioners and their clients during the pandemic.
        Where face-to-face meetings are excluded, documents which must be signed need to be mailed or emailed to clients
        and then signed remotely.
      

      
        Most jurisdictions have emergency measures providing for remote signing and witnessing of many documents. See
        below for more detailed information.
      

      
        Where no such measures apply, this section of the commentary also provides some general guidance that can be
        followed.
      

      
        Emergency measures legislation – Remote signing and witnessing
      

      Summary

      	Jurisdiction	Emergency measures legislation
	NSW	
              Electronic Transactions Amendment (COVID-19 Witnessing of Documents) Regulation 2020.

Stronger Communities Legislation Amendment (Courts and Civil) Act 2020

Electronic Transactions Amendment (Remote Witnessing) Act 2021

See below for more detailed information.
            
	VIC	
              Temporary emergency measures have now ceased. Many of these changes are now permanent: See the
              Justice Legislation Amendment (System Enhancements and Other Matters) Act 2021
              which commenced on 26 April 2021 and in particular parts 10 (Amendment of the Electronic Transactions
              (Victoria) Act 2000), 11 (Amendment of the Oaths and Affirmations Act 2018), 12 (Amendment of the Wills
              Act 1997) and 13 (Amendment of the Powers of Attorney Act 2014).
            
	QLD	
              The
              COVID-19 Emergency Response Act 2020 and
              COVID-19 Emergency Response and Other Legislation Amendment Act 2020
              allow regulations to address the physical attendance of witnesses. The
              Public Health and Other Legislation (Further Extension of Expiring Provisions) Amendment Act 2021
              extends the expiry day under the COVID-19 Emergency Response Act 2020 to 30 April 2022, or an earlier date
              to be prescribed by regulation.

Temporary COVID-19 measures
              have been made permanent, allowing for the making, signing and witnessing of general powers of attorney,
              affidavits, statutory declarations, oaths, deeds, and mortgages lodged under the Electronic Conveyancing
              National Law, to be done through audio visual means. 

See
              below for more detailed information.
            
	SA	
              South Australia has not introduced any legislation allowing remote witnessing procedures. The
              Attorney-General (SA) has advised the Society (by letter dated 29 April 2020) that regulations will not be made at this time that allow the electronic
              attestation or witnessing of documents, the decision being on the basis that documents can currently be
              witnessed in a safe and physically distant manner whilst still complying with the law as it is
              currently.

The class of persons who may witness a statutory
              declaration has been extended to include persons such as police officers, full-time teachers, engineers,
              accountants with professional memberships and health practitioners. 

The
              COVID-19 Emergency Response (Section 16) (No 1) Variation Regulations 2020
              has suspended the requirement to witness the signing of an instrument under
              s 267
              of the Real Property Act 1886.
            
	TAS	
              COVID-19 Disease Emergency (Miscellaneous Provisions) Act 2020
              allows minister to declare by notice that documents may be signed or witnessed electronically.
              

Notice Under Sections 11 and 17
              of COVID-19 Disease Emergency (Miscellaneous Provisions) Act 2020.

Notice Under Sections 11, 18 and 19
              of COVID-19 Disease Emergency (Miscellaneous Provisions) Act 2020.

See below for more detailed information.
            
	ACT	
              COVID-19 Emergency Response Act 2020

COVID-19 Emergency Response Legislation Amendment Act 2020

See below for more detailed information.
            
	WA	
              COVID-19 Response and Economic Recovery Omnibus Act 2020

Emergency Management Amendment (COVID-19 Response) Act 2020

COVID-19 Response Legislation Amendment (Extension of Expiring Provisions) Act (No. 2) 2021
              - extends the sunset date that applies to section 72A of the Emergency Management Act 2005 so the powers
              under that provision are available for a further 6 months beyond the current sunset date of 4 January
              2022.

COVID-19 Response Legislation Amendment (Extension of Expiring Provisions) Act 2022
              - extends the sunset date that applies to section 72A of the Emergency Management Act 2005 so the powers
              under that provision are available for a further 6 months beyond the current sunset date of 4 July
              2022.

COVID-19 Response and Economic Recovery Omnibus Act 2020 Postponement Proclamation 2021
              – Postpones the sensation of certain provisions and sections of the
              COVID-19 Response and Economic Recovery Omnibus Act 2020
              until 31 December 2022.

See below for more detailed
              information.
            
	NT	No changes.


      New South Wales

      
        Schedule 1 to the Electronic Transactions Regulation 2017 (NSW) came into operation on 22 April 2020
        and allows for witnessing of documents by audio visual link in New South Wales. On 28 September 2020 the
        Stronger Communities Legislation Amendment (Courts and Civil) Act 2020
        incorporated these electronic witnessing provisions into
        Part 2B
        of the Electronic Transactions Act 2000 and extended their operation to 31 December 2021.
      

      
        These practical step by NSW parliament allows wills, powers of attorney, deeds and agreements, enduring
        guardianship appointments, affidavits and statutory declarations to be witnessed through audio visual means,
        such as Zoom, Skype or Microsoft Teams, which integrates with LEAP.
      

      
        Practitioners can post a copy of the document to the client, or email it to the client if they have printing
        facilities, arrange a meeting via any audio visual means and then be the witness to the client signing the
        document.
      

      To effectively witness under the regulation the witness must:

      	
          Observe the person sign the document in real time – this
          may involve ensuring that the practitioner can view the document on screen as the signature is made;
        
	
          Witness by signing the document or a copy of the document;
        
	
          Be reasonably satisfied that the document is the same
          document, or a copy of the document signed by the signatory; and
        
	
          Endorse the document, or a copy, with a statement
          specifying the method used to witness the signature and that the document was witnessed in accordance with the
          regulation.
        


      The following wording is suggested for the endorsement:

      
        This document was signed in counterpart and witnessed over audio visual link in accordance with Part 2B of
          the Electronic Transactions Act 2000.
      

      
        These provisions allow a witness to sign a counterpart of the document, or, alternatively, have the client scan
        and email the signed document back to the practitioner who may then print and witness the copy. Of course, the
        client may also post the original back to the practitioner who may then witness by signing the original document
        on receipt.
      

      
        The regulation also allows for swearing or affirming the contents of affidavits and statutory declarations,
        including an annexure or exhibit to an affidavit, by audio visual link.
      

      
        The
        Electronic Transactions Amendment (Remote Witnessing) Act 2021
        permanently allows documents to be witnessed in real time over an audio-visual link when the legislation
        receives assent. For an additional 12 months from the date of assent, being 29 November 2021, the list of people
        who can witness NSW statutory declarations will also be extended to the expanded list of witnesses permitted
        prescribed in Schedule 2 of the
        Statutory Declarations Regulations 2018. From 1 January 2023 only a justice of the peace, notary public, or
        a legal practitioner may witness a statutory declaration in New South Wales:
        ss 18(2) and (3)
        of the Oaths Act 1900. The pool of permitted witnesses to a statutory declaration is restored to the position
        before COVID-19.
      

      Queensland

      
        From 1 July 2021, any will, enduring power of attorney, or advance health directive to be signed by a signatory
        or substitute signatory needs to be made, signed and witnessed under the ordinary law, except for the modified
        arrangements relating to nurse practitioners in relation to the completion of a certificate in an advance health
        directive.
      

      Australian Capital Territory

      
        The
        COVID-19 Emergency Response Legislation Amendment Act 2020
        amends the
        COVID-19 Emergency Response Act 2020
        from 14 May 2020 to allow for witnessing of documents by audio visual link in the ACT. This practical step
        allows wills, powers of attorney, health directions and affidavits to be witnessed through audio visual means,
        such as Zoom, Skype or Microsoft Teams, which integrates with LEAP.
      

      
        Practitioners can post a copy of the document to the client, or email it to the client if they have printing
        facilities, arrange a meeting via any audio visual means and then be the witness to the client signing the
        document.
      

      To effectively witness under the Act the witness must:

      	
          Observe the person sign the document in real time – this
          may involve ensuring that the practitioner can view the document on screen as the signature is made;
        
	
          Witness by signing the document or a copy of the document;
        
	
          Be reasonably satisfied that the document is the same
          document, or a copy of the document signed by the signatory; and
        
	
          Endorse the document, or a copy, with a statement
          specifying the method used to witness the signature and that the document was witnessed in accordance with the
          Act.
        


      The following wording is suggested for the endorsement:

      
        
          This document was signed in counterpart and witnessed over audio visual link in accordance with section 4 of
          the COVID-19 Emergency Response Act 2020.
        

      

      
        The regulation allows a witness to sign a counterpart of the document, or, alternatively, have the client scan
        and email the signed document back to the practitioner who may then print and witness the copy. Of course, the
        client may also post the original back to the practitioner who may then witness by signing the original document
        on receipt.
      

      The amendments also allow for swearing or affirming the contents of an affidavit by audio visual link.

      
        These measures will expire at the end of a 12-month period during which no COVID-19 declaration has been in
        force.
      

      Western Australia

      
        Division 4 of Part 2 of the
        COVID-19 Response and Economic Recovery Omnibus Act 2020
        allows for witnessing of certain documents by audio visual link in WA. This practical step by WA parliament
        allows affidavits, statutory declarations and other documents relating to ‘relevant enactments’, as set out in s
        25, to be witnessed through audio visual means, such as Zoom, Skype or Microsoft Teams, which integrates with
        LEAP.
      

      
        Practitioners can post a copy of the document to the client, or email it to the client if they have printing
        facilities, arrange a meeting via any audio visual means and then be the witness to the client signing the
        document.
      

      To effectively witness under the Act the witness must:

      	
          observe the person sign the document in real time – this
          may involve ensuring that the practitioner can view the document on screen as the signature or declaration is
          made;
        
	
          witness by signing the document or a copy of the document;
        
	
          be reasonably satisfied that the document is the same
          document, or a copy of the document signed by the signatory; and
        
	
          endorse the document, or a copy, with a statement
          specifying the method used to witness the signature and that the document was witnessed in accordance with the
          regulation.
        


      The following wording is suggested for the endorsement:

      
        
          This document was signed in counterpart and witnessed over audio visual link in accordance with Division 4 of
          Part 2 of the COVID-19 Response and Economic Recovery Omnibus Act 2020.
        

      

      
        The regulation allows a witness to sign a counterpart of the document, or, alternatively, have the client scan
        and email the signed document back to the practitioner who may then print and witness the copy. Of course, the
        client may also post the original back to the practitioner who may then witness by signing the original document
        on receipt.
      

      The regulation also allows for swearing or affirming the contents of an affidavit by audio visual link.

      Tasmania

      
        Notice Under Sections 11 and 17
        of the COVID-19 Disease Emergency (Miscellaneous Provisions) Act 2020 allows certain documents, including
        affidavits and statutory declarations, to be executed and witnessed through audio visual means, such as Zoom,
        Skype or Microsoft Teams, which integrates with LEAP.
      

      The Notice specifically allows for swearing or affirming the contents of an affidavit by audio visual link.

      
        Practitioners can post a copy of the document to the client, or email it to the client if they have printing
        facilities, arrange a meeting via any audio visual means and then be the witness to the client signing the
        document.
      

      	
          The Notice allows a witness to sign a counterpart of the
          document, or, alternatively, have the client scan and email the signed document back to the practitioner who
          may then print and witness the copy. Of course, the client may also post the original back to the practitioner
          who may then witness by signing the original document on receipt.
        


      To effectively witness under the Notice the witness must:

      	
          Observe the person sign the document in real time – this
          may involve ensuring that the practitioner can view the document on screen as the signature is made;
        
	
          Witness by signing the document or a copy of the document;
        
	
          Be reasonably satisfied that the document is the same
          document, or a copy of the document signed by the signatory; and
        
	
          Endorse the document, or a copy, with a statement
          specifying the method used to witness the signature and that the document was witnessed in accordance with the
          Notice.
        


      The following wording is suggested for the endorsement:

      
        
          This document was signed in counterpart and witnessed over audio visual link in accordance with the Notice
          under Sections 11 and 17 of COVID-19 Disease Emergency (Miscellaneous Provisions) Act 2020.
        

      

      The Notice expired on 8 June 2021.

      Affidavits

      
        Some courts are currently accepting unsigned affidavits on the basis that, if necessary, they will later be
        formally executed. It is generally acceptable that the affidavit is signed by the deponent and that a paragraph
        is included in the body of the affidavit stating that it cannot be sworn or affirmed due to measures to minimise
        the spread of COVID-19. The website of each court should be referred to as required.
      

      Agreements

      An agreement can be in electronic form and executed electronically if witnessing is not required.

      Most contracts, such as a contract for the sale of land, do not require a witness.

      
        If witnessing is required, it can be done electronically provided the witness is present when the deed is
        signed. If witnessing is not possible this way due to virus related isolation, then the counterparty will need
        to agree to another method.
      

      Deeds

      Deeds usually require signatures to be witnessed and to be in writing.

      
        An electronically signed deed that is immediately printed out on paper may satisfy the common law requirement
        for paper with the first printed version being the original deed rather than a copy. However, parties to a
        transaction are better served to agree in advance to the acceptability of a particular form of deed and its
        electronic signature. Similarly, checking the requirements of organisations such as registries with whom the
        deeds must be registered will ensure their acceptability.
      

      
        As mentioned above, witnessing can be electronic provided the witness is present when the deed is signed. If
        this is not possible then the counterparty will need to agree to another method.
      

      
        An acceptable method might be by video attendance of the party’s lawyer who on return of the signed deed
        certifies it to be identical to the one submitted for signing and that the signing was witnessed by video.
      

      Signatures

      
        Signatures establish the identity of the person signing and their intention to create legal relations. It is
        this intention indicated by placing their mark on a document that gives it its legal character or functionality,
        not the mark itself. There is no real distinction made at law between handwritten signatures, marks or
        electronic signatures. Signing a document electronically might be done by typing one’s name, pasting an image of
        one’s usual signature, using a stylus or finger on a touchscreen or using e-signing software.
      

      
        The common law recognises electronic signatures, but the
        Electronic Transactions Act 2000, as enacted throughout Australia, puts beyond doubt that electronic signatures are equivalent to traditional
        hardcopy signatures. More specifically, the Act provides that a legal requirement for a manual signature can be
        satisfied with an electronic signature if a reliable method is in place to identify the person and to indicate
        that the person has approved the information that has been communicated.
      

      
        The reliable method for evidencing the identity of the signatory and their intention to sign electronically is
        provided by their solicitor’s confirmation that the party has signed electronically and intends to be bound by
        the contract. Likewise an authority signed electronically for an agent to sign on the party’s behalf will
        satisfy the requirements of the relevant conveyancing Acts.
      

      
        In summary, it is the intention of the signatory to create legal relations indicated by placing their mark on a
        document that gives a signature its legal character or functionality, not the mark itself. As a matter of
        interest, a signature has five functions that point to intent rather than the form of the signature. They are an
        evidentiary function, a cautionary function in that a signatory deliberates before signing, a function of a
        reliable true record, a function that establishes the mark as one of legal significance and a compliance
        function.
      

      
        The practice of exchanging electronically signed contracts is now common practice. However, the legalities and
        procedures are worth knowing, particularly when parties or their solicitors are confronted with tight deadlines
        or distance causing problematic delays that electronic signing can easily overcome.
      

      
        The various electronic transactions Acts listed below outline the requirements for evidencing the intent of a
        person to be bound by a document that he or she has signed electronically. For example,
        s 9
        of the
        Electronic Transactions Act 2000
        states that the requirement of any law for a signature is taken to have been met in relation to an electronic
        communication if:
      

      	
          the signature identifies the person and indicates approval
          of the information;
        
	
          the method of communication was appropriate in the
          circumstances; and
        
	
          the person has consented to the use of electronic
          communication.
        


      The electronic transaction acts enacted throughout Australia:

      	
          Electronic Transactions Act 1999
          (Cth);
        
	
          Electronic Transactions Act 2000
          (NSW);
        
	
          Electronic Transactions (Victoria) Act 2000;
        
	
          Electronic Transactions (Queensland) Act 2001(Qld);
        
	
          Electronic Transactions Act 2000
          (Tas);
        
	
          Electronic Transactions (Northern Territory) Act 2000;
        
	
          Electronic Transactions Act 2001
          (ACT);
        
	
          Electronic Transactions Act 2011(WA);
        
	
          Electronic Communications Act 2000
          (SA).
        


      Witnesses

      
        Execution of an agreement or contract by an individual, or by or on behalf of a company by an authorised officer
        is not required to be witnessed.
      

      
        Witnessing an agreement or contract is merely for evidentiary purposes. It serves to evidence the person’s
        intention to create legal relations. That intention exists whether the agreement or contract is witnessed or
        not. While it may be prudent to have a signature witnessed, it is not necessary.
      

      
        Unlike agreements and contracts, deeds are usually required to be witnessed: see, for example,
        s 38
        of the Conveyancing Act 1919 and
        Brown v Tavern Operator Pty Ltd [2018] NSWSC 1290
        at [466].
      

      
        The By Lawyers precedent Execution Clauses – Agreements and Contracts, available in all of our guides, provides
        execution clauses where no witnesses are required.
      

      Electronic conveyancing requirements

      
        A Client Authorisation form may be electronically signed, subject to specific jurisdictional requirements.
        Whilst the Verification of Identity Standard requires a face-to-face in person interview, compliance with the
        standard is not mandatory and taking ‘reasonable steps’ to verify the identity of the client, such as by video
        meeting, is sufficient.
      

      
        The By Lawyers contracts for sale of land in NSW and in VIC allow for electronic exchange and electronic
        settlement in compliance with electronic transactions legislation and the Verification of Identity Standard
        rules.
      

      
        LawConnect – Sharing documents with clients and colleagues
      

      
        Sharing documents with clients and colleagues via LawConnect from your LEAP matter eliminates the issue of email
        security and provides more functionality.
      

      Send or receive large files

      
        Email servers set limits on the size of attachments. LawConnect simply provides a link to the documents removing
        the need to send multiple emails or zip files.
      

      Better communication

      Share documents from any LEAP matter and be notified when the recipient views the documents.

      Restrict access

      
        Unlike email, access to a LawConnect document can be revoked at any time, with or without notifying the client.
        If a document is shared with a client by mistake, access can be immediately restricted.
      

      Risk-free access on the go

      
        Colleagues and clients can access documents wherever they are, on any device convenient to them, whether iOS or
        Android phones or tablets. All LawConnect data is secured by Amazon Web Services and is safer than email.
      

      
        Companies, trusts, partnerships and superannuation
      

      Company execution

      
        The
        Treasury Laws Amendment (2021 Measures No. 1) Act 2021
        has extended and expanded on the measures of the
        Corporations (Coronavirus Economic Response) Determination (No. 3) 2020.
      

      
        A company can execute a document electronically under
        s 127
        of the Corporations Act 2001. Signatories can sign separate counterpart copies of an identical document. The
        method used must be appropriate in the circumstances, identify the person in the electronic communication and
        indicate the person’s intention in respect of the contents of the document. The measures also provide for the
        execution of a document requiring a common seal to be executed otherwise.
      

      
        These temporary measures expired on 31 March 2022, however the Government is considering whether to make these
        changes, with or without amendment, permanent.
      

      Company meetings

      
        The
        Treasury Laws Amendment (2021 Measures No. 1) Act 2021
        has extended and expanded on the measures introduced by the
        Corporations (Coronavirus Economic Response) Determination (No. 3) 2020
        which modify the provisions of the
        Corporations Act 2001
        and the
        Corporations Regulations 2001, or any equivalent provisions in a company constitution, that require or permit a meeting to be held, or that
        regulate giving notice of a meeting or the conduct of a meeting, so that:
      

      	
          a meeting can be held using one or more technologies that
          give all persons entitled to attend a reasonable opportunity to participate without being physically present
          in the same place. This would include platforms such as Zoom, Skype or Microsoft Teams;
        
	
          all persons thus participating in the meeting are taken for
          all purposes, including quorum requirements, to be present at the meeting;
        
	
          a vote taken at the meeting must be taken on a poll, and
          not on a show of hands, by using one or more technologies to give each person entitled to vote the opportunity
          to participate in the vote in real time and, where practicable, by recording their vote in advance of the
          meeting;
        
	
          a requirement to allow persons attending the meeting to
          speak, such as asking questions, may be complied with by using one or more technologies that allow that
          opportunity;
        
	
          a proxy may be appointed using one or more technologies
          specified in the notice of the meeting; and
        
	
          notice of a meeting may be given by using one or more
          technologies to communicate along with any other information to be provided, or details of an online location
          where the content can be viewed or downloaded. For example, a company could send members an email setting out
          or attaching a notice of meeting and any other material relating to the meeting, or else providing a link to
          where the notice and the other material can be viewed or downloaded.
        


      
        A notice of meeting must include information about how those entitled to attend can participate in the meeting,
        including how they can vote and speak at the meeting.
      

      The company may give a participant the opportunity to vote in advance of the meeting.

      
        Documents for director and member meetings may be circulated electronically and companies may keep an electronic
        minute book.
      

      
        These temporary measures expired on 31 March 2022, however the Government is considering whether to make these
        changes, with or without amendment, permanent.
      

      Self-managed super funds

      
        The ATO have relaxed compliance with self-managed super fund regulatory requirements in acknowledgement of the
        economic effect of COVID-19. The relief includes SMSF residency relief, rental relief, loan repayment relief,
        and in-house asset relief. See
        Support for self-managed super funds
        on the ATO website for further information.
      

      Conveyancing and property

      
        HomeBuilder scheme and related state-based grants
      

      The Federal Government Grants have ended.

      
        Applications must have been submitted by 14 April 2021. The Government has extended the construction
        commencement requirement for the HomeBuilder program from six months to 18 months for all existing applicants.
      

      State-based grants

      
        Some states are also offering related payments in addition to the Federal HomeBuilder Grant. See the relevant
        government website for details.
      

      FIRB approval

      
        All foreign buyers now require Foreign Investment Review Board approval. Thresholds for all property classes
        have been reduced to $0. All contracts entered into with foreign buyers after 29 March 2020 will need to
        include an appropriate FIRB approval condition. A condition can be found in the
        Library of special conditions folder in all By Lawyers Conveyancing guides. Expected approval
        times have increased from 30 days to up to six months.
      

      Commercial, Industrial and Retail leases

      
        The states and territories have enshrined certain COVID-19 protections and safeguards in their local
        legislation. The applicable legislation is outlined below.
      

      Victoria

      	
          COVID-19 Omnibus (Emergency Measures) Act 2020 (Repealed).
        
	
          COVID-19 Omnibus (Emergency Measures) (Commercial Leases and Licences) Regulations 2020.
        
	
          COVID-19 Omnibus (Emergency Measures) (Commercial Leases and Licences) Amendment Regulations 2020.
        
	
          COVID-19 Omnibus (Emergency Measures) (Commercial Leases and Licences) Amendment Regulations 2021.
        
	
          COVID-19 Commercial and Residential Tenancies Legislation Amendment (Extension) Act 2020.
        
	
          Commercial Tenancy Relief Scheme Act 2021.
        
	
          Commercial Tenancy Relief Scheme Regulations 2021
          (Revoked).
        


      
        See the
        Commercial (including retail) tenants and landlords
        page on the Victorian Small Business Commission website for further details.
      

      New South Wales

      	
          COVID-19 Legislation Amendment (Emergency Measures) Act 2020.
        
	
          Retail and Other Commercial Leases (COVID-19) Regulation 2021.
        
	
          Retail and Other Commercial Leases (COVID-19) Amendment Regulation 2021. Extends the protections for impacted lessees under certain commercial leases where related businesses have
          had a fall in turnover due to lockdowns. Protections extended until 13 January 2022.
        
	
          Retail and Other Commercial Leases (COVID-19) Amendment Regulation 2021. Provides that a lessee may still request to renegotiate for reduced rent for a temporary period even though
          the lessee is no longer an impacted lessee if they would have qualified for certain grants or payments and had
          a turnover of less than $5 million during the 2020–2021 financial year.
        
	
          Retail and Other Commercial Leases (COVID-19) Regulation 2022
          continues to apply, despite the repeal of the regulation, to anything occurring in relation to a lease while
          the lease was an impacted lease within the meaning of the regulation.
        
	
          Retail and Other Commercial Leases (COVID-19) Amendment Regulation 2022
          removes requirements in relation to impacted leases for the parties to renegotiate the rent payable under the
          lease and that prevented rent payable under an impacted lease from being increased. Provisions requiring
          compulsory mediation remain in place.
        


      
        See the
        Support for residential and commercial landlords and tenants
        page on the NSW Government website for further details.
      

      Queensland

      	
          COVID-19 Emergency Response Act 2020.
        
	
          COVID-19 Emergency Response and Other Legislation Amendment Bill 2021
          – Extends expiry day under the Act to 30 September 2021.
        
	
          COVID-19 Emergency Response and Other Legislation Amendment Act 2020
          – Division 6 of Part 2.
        
	
          Retail Shop Leases and Other Commercial Leases (COVID-19 Emergency Response) Amendment Regulation 2021.
        
	
          Justice Legislation (COVID-19 Emergency Response— Permanency) Amendment Bill 2021
          – Extends application of temporary provisions to 2 years after the COVID-19 legislation expiry day, unless it
          is sooner repealed.
        


      Western Australia

      	
          Commercial Tenancies (COVID-19 Response) Act 2020
          (Repealed). 
        
	
          Commercial Tenancies (COVID-19 Response) Regulations 2020
          (Repealed).
        
	
          Commercial Tenancies (COVID-19 Response) Amendment Regulations 2020.
        
	
          Commercial Tenancies (COVID-19 Response) Amendment Regulations 2021.
        
	
          Commercial Tenancies (COVID-19 Response) Amendment Regulations (No. 2) 2021.
        


      South Australia

      	
          COVID-19 Emergency Response Act 2020.
        


      Tasmania

      	
          COVID-19 Disease Emergency (Commercial Leases) Act 2020.
        
	
          COVID-19 Disease Emergency (Commercial Leases) Regulations 2020.
        
	
          COVID-19 Disease Emergency (Miscellaneous Provisions) Act 2020.
        
	
          COVID-19 Disease Emergency (Miscellaneous Provisions) Act (No. 2) 2020.
        
	
          COVID-19 Disease Emergency (Commercial Leases) (Financial Hardship Cessation Day) Notice 2021 (1 of
            2021)
          - Declares 31 January 2021 to be the financial hardship cessation day for the purposes of section 31 of the
          COVID-19 Disease Emergency (Commercial Leases) Act 2020.
        


      Australian Capital Territory

      	
          Covid-19 Emergency Response Act 2020.
        
	
          Leases (Commercial and Retail) COVID-19 Emergency Response Declaration Revocation 2021
          - Revokes the Leases (Commercial and Retail) COVID-19 Emergency Response Declaration 2021 from 1 January 2022.
        


      Residential leases

      
        Relief measures were introduced in many states for residential tenants impacted by COVID-19 to modify the usual
        remedies available to a landlord for rental arrears.
      

      
        The following government department web pages provide a useful summary of the current position in each state:
      

      New South Wales

      
        Residential tenancy support package
        – NSW Fair Trading.
      

      Victoria

      
        Coronavirus (COVID-19) and your rights
        – Consumer Affairs Victoria.
      

      Queensland

      
        The Residential Rental Hub – Queensland
        Government Unite & Recover.
      

      South Australia

      
        Rental advice due to COVID-19
        – Consumer and Business Services.
      

      Australian Capital Territory

      
        Information for tenants and occupants
        – ACT Justice and Community Safety Directorate.
      

      Northern Territory

      
        Rental changes due to COVID-19
        – NT Consumer Affairs.
      

      Registration of paper dealings

      
        Land registries in most states are allowing paper dealings and documents that are not valid for electronic
        lodgement to be scanned as a PDF and uploaded via PEXA. See the relevant land registry website and the
        PEXA website.
      

      Land tax

      
        Relief measures for landholders impacted by COVID-19 are being introduced in many states, including foreign
        surcharge relief. The website of each revenue authority should be referred to. The by Lawyers guides have been
        updated in this regard.
      

      NSW strata and community schemes

      
        See the
        Community Land Management Amendment (COVID-19) Regulation 2022
        in relation to altered arrangements for voting at meetings of an association or association committee and the
        signing of related instruments and documents.
      

      Criminal

      Modification of court process

      The website of each court should be referred to.

      
        Courts have arrangements for matters to be dealt with on the papers, such as bail variations, guilty pleas,
        diversion hearings and domestic violence orders.
      

      For example:

      	
          In Western Australia, the Magistrates Court has released
          the following practice directions providing for streamlined procedures where short matters are by consent,
          removing any need for practitioners or clients to attend court:
        
	
          Practice Direction 4 of 2020
          – Consent Adjournments and Pre-Sentence Reports;
        
	
          Practice Direction 5 of 2020
          – Applications to Adjourn Disclosure/Committal Hearings by Consent - note that this practice direction relates
          only to the Perth Magistrates Court.
        
	
          In Queensland,
          Practice Direction 7 of 2020
          allows for either prosecutors or defence legal representatives to submit an electronically lodged form for any
          matters listed in the Magistrates Court seeking an order for a date for a directions hearing, bail application
          or sentence. However, such applications must be by consent. While this arrangement was introduced in response
          to COVID-19, it is permanent.
        
	
          In Victoria, Magistrates’ Court
          Practice Direction No. 6 of 2022, effective from 12 September 2022, provides permanently for online appearances and revokes previous
          temporary COVID recovery arrangements.
        


      In the NSW Local Court a matter might proceed as follows:

      	
          On the first mention date, an email is sent to the court to
          advise that the client wishes to enter a plea of not guilty. In that email ask the court to make orders for
          service of the prosecution brief and adjourn the matter to a future date, usually two weeks after service of
          the brief, for reply. Also ask the court to acknowledge the appearance by virtue of the email sent and to
          place the email with the court’s papers for the information of the presiding magistrate on the relevant day.
        
	
          The court will send an automatic reply acknowledging
          receipt of the email within a few minutes. A further email will usually follow from a court registry officer
          to advise the email has been placed with the court papers.
        
	
          On the mention date, usually after the court sittings have
          finished for the day, a further email will be received from the court with a Notice of Listing attached,
          indicating the court result for the matter – for example, adjourned for reply on a certain date and brief to
          be served by a date 2 weeks prior.
        
	
          Shortly before the reply date, if the brief has been served
          and the practitioner’s instructions remain to defend the charge, a further email is sent to the court and
          copied to the prosecutor confirming the plea of not guilty. A Local Court Listing Advice and Notice of
          Readiness should also be attached to this email, along with any unavailable dates, so the court can list the
          matter to a suitable date for hearing. Again, ask the court to acknowledge the appearance by virtue of the
          email.
        
	
          The prosecution will file a Notice of Readiness with the
          court for the reply date.
        
	
          The court in its practice directions, and generally, urges
          both defence and prosecution practitioners to liaise with each other to ensure the matter is ready to be
          listed for hearing, by resolving any issues that may cause a delay.
        
	
          If issues are unresolved and the matter is not ready to be
          listed for hearing, the parties should email the court and seek a further adjournment.
        
	
          Once again, an automatic reply is generated from the court
          and after the mention of the matter and hearing date is set, the court will send an email containing the
          Notice of Listing to the practitioner. Where the matter is not ready to list for hearing, the Notice will
          contain the adjournment date so the parties can continue to liaise.
        
	
          Unless there is any particular issue pertaining to bail,
          the courts are generally continuing bail as the matter progresses.
        
	
          When a matter is listed for finalisation and the defendant
          is legally represented, the court expects that both the practitioner and their client will appear in person,
          unless the offence is a ‘fine only’ offence. However, due to the current arrangements removing all short
          matters from the court lists, personal attendances before the court are generally far more efficient than they
          would previously have been.
        
	
          Final hearings are not being conducted by audio-visual
          links - attendance at court is required.
        


      Employment

      
        Employers have legal obligations to ensure the health and safety of their employees and contractors and also to
        ensure that the health and safety of members of the public is not put at risk from the conduct of their business
        or undertaking. This includes managing the risk of exposure to and spread of coronavirus in the workplace.
      

      
        Health risks such as coronavirus need to be carefully and sensitively managed as they can give rise to a risk of
        claims of discrimination, unfair treatment and even unfair dismissal.
      

      
        Therefore, employers should ensure they act fairly and on the basis of reliable and current medical information.
        Similarly, employers should not permit or encourage their employees to target or treat adversely any particular
        demographic in the workplace.
      

      
        There are legal protections against discrimination or adverse action based on race, ethnicity, national origin
        or impairment, which can include disease or illness. In an atmosphere of heightened anxiety due to the impact of
        coronavirus it is important that employees’ emotions and conduct are managed by clear and open communication
        from senior management.
      

      
        The rapidly changing situation with the coronavirus pandemic means that many employers will be focused on
        reducing their labour costs in the current business climate. To reduce labour costs employers may consider
        options such as:
      

      	
          Asking employees to take their accrued paid leave such as
          annual leave and long service leave;
        
	
          Implementing stand downs pursuant to
          s 524
          of the Fair Work Act 2009 (Cth); or
        
	Implementing redundancies.


      Leave

      
        Under the Fair Work Act full-time and part-time national system employees are entitled to 10 days
        personal/carer’s leave each year of service. The entitlement accumulates progressively.
      

      
        Employees who access their accrued personal/carer’s leave due to injury or illness such as coronavirus are
        considered to be temporarily absent from work and, as such, are protected from dismissal because of their
        illness or injury:
        s 352.
      

      
        That does not mean that an employee on personal/carer’s leave who is suffering from coronavirus cannot be
        required to obey reasonable and lawful occupational health and safety-based instructions intended to minimise
        the risk of the person spreading disease in the workplace. For example, an employee diagnosed with coronavirus
        who disobeyed an instruction not to attend the workplace unless cleared medically would risk disciplinary
        action.
      

      Stand down

      
        An employer may stand down an employee during a period in which the employee cannot usefully be employed due to
        circumstances for which the employer cannot reasonably be held responsible.
      

      
        The employer does not pay wages for the period of a stand down. This is not a deferment but a pause during the
        stand down on the obligation to pay wages.
      

      
        An employee stood down continues to accrue entitlements to annual leave and personal/carer’s leave under the
        National Employment Standards, as well as an entitlement to a public holiday that falls on a day the employee
        would ordinarily work during the stand down period:
        s 524.
      

      Redundancy

      
        For a redundancy based dismissal employees who are dismissed on the grounds of a ‘genuine redundancy’ are not
        eligible to bring an unfair dismissal application:
        s 385(d).
      

      
        A
        genuine redundancy
        occurs where:
      

      	
          The person's employer no longer required the person's job
          to be performed by anyone because of changes in the operational requirements of the employer's enterprise; and
        
	
          The employer has complied with any obligation in a modern
          award or enterprise agreement that applied to the employment to consult about the redundancy.
        


      
        A genuine redundancy does not occur if it would have been reasonable in all the circumstances for the person to
        be redeployed within:
      

      	The employer's enterprise; or
	
          The enterprise of an associated entity of the employer.
        


      Dismissal

      
        When interviewing a client who claims to have been dismissed due to the coronavirus it is important to ascertain
        the basis of the client’s belief. If there is evidence supporting the claim that the virus was the reason for
        the dismissal, then a claim for unfair dismissal or breach of general protections provisions may be available.
      

      JobKeeper payment stimulus package

      The JobKeeper payment program ended on 28 March 2021.

      2021 COVID-19 Support Package

      
        The NSW Government is providing financial assistance, support measures and tax relief to help businesses and
        people across the state impacted by the current COVID-19 restrictions. See the NSW Government page
        2021 COVID-19 Support Package
        for further details.
      

      The new small business support measures include:

      	
          COVID-19 Business Grants;
        
	
          JobSaver;
        
	
          COVID-19 Micro Business Grants;
        
	
          Payroll tax deferrals;
        
	
          Payroll tax concessions; and
        
	
          Gaming Machine Tax deferrals.
        


      JobKeeper enabling directions

      
        All JobKeeper enabling directions ceased to have effect on 29 March 2021. Normal terms of employment will be in
        place. Any proposed contractual changes to employment conditions will need to be legally consented to by bath
        parties.
      

      The following directions will no longer be valid:

      	
          JobKeeper direction to stand down including reducing hours;
        
	
          JobKeeper direction to change an employee’s duties;
        
	
          JobKeeper direction to change an employee’s location of
          work;
        
	
          Agreements to change days or times of work.
        


      
        Note that there are some modern awards and enterprise agreements that will continue to allow some flexibility
        beyond 28 March 2021 due to COVID-19.
      

      See Stand down and Redundancy above.

      
        For more information see the
        End of JobKeeper Q&As page on the
        JobWatch website.
      

      JobSeeker payment

      JobSeeker is a payment to support an individual while they are looking for work.

      
        See the
        JobSeeker Payment
        page on the Services Australia website for further information including eligibility requirements, current rates
        and how to claim.
      

      
        Federal Government Safe Work Australia website
      

      
        The Federal Government has launched
        Safe Work Australia to provide a central
        online information hub of work health and safety guidance and tools that Australian workplaces can use to help
        manage health and safety risks posed by COVID-19.
      

      Resources include:

      	
          COVID-19 Information for workplaces;
        
	
          COVID-19 resource kit;
        
	
          National COVID-19 safe workplace principles.
        


      Fair Work Ombudsman website

      
        The Fair Work Ombudsman
        Coronavirus and Australian workplace laws
        page provides a helpful summary of employee and employer rights and responsibilities under the COVID temporary
        measures.
      

      Payroll tax relief

      
        Some states and territories are offering employers payroll tax relief due to the COVID-19 crisis. See the
        website of the relevant office of state revenue. There is also helpful information on the Australian
        Government’s
        Support for businesses in Australia website.
      

      JobMaker Hiring Credit

      
        The Commonwealth Government’s JobMaker Hiring Credit scheme enables payments to assist workplace participation
        by people aged 16 to 35 years.
      

      
        The first year of this program runs from 7 October 2020 until 6 October 2021. It is intended that the program
        will be extended.
      

      
        Eligible employers can claim $200 per week for each additional employee hired during this period that is aged 16
        to 29 years. For those aged 30 to 35 years they can only claim $100. Employees can be hired on a permanent,
        casual or fixed-term basis.
      

      The payments are made as credits claimed quarterly in arrears.

      
        The employer must satisfy additionality and eligibility criteria. The employee must satisfy eligibility
        criteria.
      

      Additionality criteria

      
        To make a JobMaker Hiring Credit claim, the employer must have hired a new employee according to the following
        criteria:
      

      	
          the employee headcount increased by at least one from the
          reference date of 30 September 2020; and
        
	
          the business payroll increased for the particular quarter
          compared to the three months prior to 30 September 2020.
        


      These baseline values will be adjusted for the second year of the program.

      Employer eligibility

      Employers must:

      	
          have an Australian Business Number;
        
	
          not be in arrears in tax obligations;
        
	
          be registered for Pay As You Go withholding;
        
	
          report through Single Touch Payroll;
        
	
          meet the additionality criteria for an eligible employee;
          and
        
	
          keep adequate pay records for the eligible employee.
        


      Employee eligibility

      Employees must:

      	be aged 16 to 35 years;
	
          work at least 20 hours per week on average over the
          reporting period;
        
	
          start work from 7 October 2020 with the employer for the
          first time;
        
	
          have received JobSeeker, Youth Allowance (Other), or
          Parenting Payment for at least one month within the past three months before hiring; and
        
	
          be employed for the entire period that is being claimed.
        


      Further information

      For further information see:

      	
          Coronavirus Economic Response Package (Payments and Benefits) Amendment Rules (No. 9) 2020;
        
	
          JobMaker hiring credit factsheet; and
        
	
          JobMaker Hiring Credit.
        


      
        Paid parental leave (PPL) work test period amendment
      

      
        The work test period in the Paid Parental Leave Act has been temporarily amended. This applies to births and
        adoptions that occur between 22 March 2020 and 31 March 2021.
      

      
        It allows access to parental leave pay and ‘dad and partner’ pay by those who do not otherwise meet the criteria
        of the work test due to the pandemic. An eligible person is classed as a COVID-19 affected claimant.
      

      The work test requirements have not changed. An individual must have worked:

      	
          at least 10 months in their work test period; and
        
	
          at least 330 hours in that 10-month period with no more
          than a 12-week gap between any two consecutive working days.
        
	
          The work test period is usually 13 months prior to the
          birth or adoption of the child. The temporary change means that it is 20 months for parents who have had their
          employment impacted by COVID-19.
        


      COVID-19 affected claimants need to have been affected in one of the following ways due to the pandemic:

      	they became unemployed;
	their hours were reduced; or
	
          if working for a business, that business had work suspended
          or they suffered reduced turnover.
        


      As a result of this adverse effect the person would not satisfy the ordinary work test.

      
        Any JobKeeper payment period or COVID-19 Australian government payment period for the person may be considered
        in satisfying the paid parental leave work test.
      

      
        A person may also satisfy the work test in special circumstances. See
        s 36AA
        of the Paid Parental Leave Act.
      

      	
          This amendment to the work test period allows people to
          backdate the start date of their PPL period to the date of birth or adoption of their child.
        
	
          See
          Parental Leave Pay
          at Services Australia for more information.
        


      COVID-19 vaccinations in the workplace

      
        An employer can require an employee to have the COVID vaccination only in limited circumstances. Factors an
        employer needs to consider include:
      

      	
          legislative requirements, for example, public health orders
          in a state or territory that require all health workers to be vaccinated;
        
	
          employment agreement or contract provisions requiring
          vaccination;
        
	
          whether it would be lawful and reasonable for an employer
          to direct an employee to be vaccinated where no employment instrument requires it; and
        
	
          an employee’s legitimate reasons for not being vaccinated,
          such as medical reasons.
        
	
          For more information see the following page on the Fair
          Work Ombudsman website:
          COVID19 vaccinations: workplace rights and obligations.
        


      Family law

      
        For COVID-19 updates and information see the
        Federal Circuit and Family Court
        of Australia website.
      

      
        See the updated
        COVID-19 hearing protocol
        applicable to both divisions of the Federal Circuit and Family Court of Australia.
      

      
        For urgent or priority family law applications filed as a direct result of, or if indirect, have a significant
        connection to, the coronavirus see the
        Family Law Practice Direction – National COVID-19 List.
      

      
        COVID-19 protocols have been updated to reflect easing restrictions in the ACT, NSW, and VIC. See the
        FCFCOA Special Measures Information Notice: Hearing protocol
        for details.
      

      Virtual hearings

      
        Proceedings are being conducted in the Federal Circuit and Family Court of Australia virtually. A virtual
        hearing is a proper and formal court hearing. The only difference is that it is conducted via electronic means
        rather than in-person with all parties in a courtroom. The usual rules of court, procedures, courtesies and
        formalities are still applicable and are expected to be complied with. The decision as to how a hearing is
        conducted is a matter for each judicial officer.
      

      
        See
        Electronic hearings
        for further information.
      

      Parenting orders and the Coronavirus

      
        The Chief Justice of the Federal Circuit and Family Court of Australia has issued a comprehensive and helpful
        bulletin on parenting orders and the coronavirus.
      

      A key point in the bulletin is His Honour’s call that:

      
        
          As a first step, and only if it is safe to do so, parties should communicate with each other about their
          ability to comply with current orders and they should attempt to find a practical solution to these
          difficulties. These should be considered sensibly and reasonably. Each parent should always consider the
          safety and best interests of the child, but also appreciate the concerns of the other parent when
          attempting to reach new or revised arrangements.
        

      

      
        His Honour notes that the courts remain open to assist parties and to provide parents with general guidance. The
        Federal Circuit and Family Court of Australia's general coronavirus arrangements
        are available on the court’s website and are being regularly updated.
      

      
        The most important point regarding coronavirus and parenting arrangements is that the best interests of the
        children remains the paramount consideration:
        s 60CA
        Family Law Act 1975.
      

      
        In accordance with their obligations to act in their children’s best interests, parents and carers are expected
        to comply with court orders in relation to parenting arrangements, notwithstanding the ‘highly unusual’ current
        circumstances. This includes facilitating time being spent by the children with each parent or carer pursuant to
        parenting orders. This is where sense and reason need to be applied by the parties and where lawyers can play a
        critical role.
      

      
        For more information about parenting orders, including what the parties should consider and what the court will
        consider when making orders, see the commentary on parenting orders in the By Lawyers
        Family Law – Children
        guide.
      

      Litigation

      The courts in each state have implemented changes to appearances and procedures.

      Refer to the relevant court website for detailed information.

      Trade Marks

      
        See the
        IP Australia website
        for more information.
      

      Wills, powers of attorney and estates

      Refer to court websites for detailed information.

      
        See the above commentary Emergency measures legislation - Remote signing and witnessing for legislative
        amendments affecting remote execution and witnessing.
      

      
        Note: Some jurisdictions have now implemented permanent changes in relation to the remote signing and witnessing
        of wills and powers of attorney. See the relevant By Lawyers guide for the requirements in each jurisdiction.
      

      Wills

      
        The issue with executing wills remotely given social distancing is the availability of two witnesses who are not
        themselves beneficiaries.
      

      
        Where the required two disinterested witnesses are not available the will may be executed informally by the
        testator, who after signing it returns it to their solicitor with a statement that they intend it to be their
        last will and testament. Accompanied by an affidavit explaining the signing in the prevailing circumstances,
        perhaps with video witnessing, a grant of probate of the informal will is likely to be made if required. Once
        the pandemic ends the will can be properly signed.
      

      Powers of attorney

      A general power of attorney does not need a witness and can be signed remotely.

      
        However, an enduring power of attorney must be witnessed by a prescribed witness – usually the principal’s
        solicitor – who must also certify that they explained the effect of the document to the principal and that they
        appeared to understand it. On that basis remote signing is technically impossible.
      

      
        Where a face-to-face meeting is not possible – even one at an outdoor location with appropriate distancing – the
        document could be sent to the client by post or email for their written or electronic signature. Their lawyer
        could hold a video conference with the client and explain the document and see it signed by their client. When
        returned the lawyer can certify that they gave the explanation and were satisfied as to the principal’s
        understanding, but whilst unable to personally witness the document being signed they witnessed the signing in
        video conference.
      

      In this practical way the power is likely to be acceptable in most cases where there is no issue raised.

      
        Where this approach is taken the risks that the document may not be effective need to be explained to the client
        and appropriate file notes made.
      

      
        Appointments of enduring guardian and advance medical directives
      

      Check individual requirements in each state.

      Estates

      It is important to check the relevant supreme court website for information on changes to procedure.

      
        For example, in Victoria, the Supreme Court issued a
        Notice to the profession
        to facilitate the administration of deceased estates during the COVID-19 restrictions. The Notice, among other
        things, allows an application for probate or administration to be submitted with a copy of the will in
        circumstances where an original will is stored at a legal practitioners’ office.
      

      Immigration

      Updates during the COVID-19 pandemic

      
        For comprehensive information on all updates to immigration and border arrangements during the COVID-19
        pandemic, see the dedicated website
        COVID-19 and the border launched by the
        Department of Home Affairs.
      

      Visa concessions and measures

      
        There have been numerous concessions and measures introduce to assist certain visa applicants and visa holders,
        including exemptions for fees and charges and travel requirements, including the introduction of
        Temporary Activity visa (subclass 408)
        which lets those who entered Australia under a Working Holiday Maker (WHM) visa stay in Australia to work if
        employed in a critical industry sector.
      

      
        For more information, see the
        COVID-19 visa concessions page
        available on the Department of Home Affairs website.
      

      Court procedure updates

      
        Federal Circuit and Family Court of Australia
        – Applications to review the decision of the Administrative Appeals Tribunal or the Immigration Assessment
        Authority.
      

      
        
          
        
        

      

    

  